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Introduction
As 2023 ends, we note that it has been a mixed year for activism and M&A activity. There has been an uptick in 
the number of campaigns year-to-date despite a rather challenging backdrop for M&A more broadly, as interest 
rates climbed to levels not seen since early 2001.1 Interest rate-sensitive sectors experienced heightened attention 
by activist investors. Somewhat surprisingly, director turnover from shareholder activism has been less than 
anticipated.2 In this edition of FTI Consulting’s Activism Vulnerability Report, we discuss these developments, as 
well as other notable trends in the world of shareholder activism.

Key Highlights
 — Biotechnology claimed the top spot for vulnerability to activism, followed by Aviation & Airlines and Utilities, 

while the Financial Conglomerates, Automotive and Restaurants industries all jumped more than seven spots  
in the rankings.

 — While the Universal Proxy Card (“UPC”) may have 
lowered the bar to launch a campaign, it did not 
influence outcomes when measured by changes to 
board seats. 

 — Small cap companies garnered significantly more 
interest in the back half of the year, rivaling levels 
not seen since 4Q20.3

 — Some activists have been leaning into their high 
conviction investments. 

Biotechnology

▼ 2
Aviation & 

Airlines
Utilities

▲ 1

Top 3 Industries Most Vulnerable to Activism

▲ 3
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Market Update: The Capital Markets 
Rollercoaster 
Heading into 3Q23, the optimism that had picked 
up steam in the second quarter continued to gain 
momentum. However, as market participants started 
to digest the indications that the Fed will likely not 
be cutting rates until 2024, much of that optimism 
seemed to dissipate.4 This may appear confusing when 
GDP grew at a reportedly healthy clip of 5.2%, the 
highest growth the U.S. economy reported in nearly 
two years, and consumer spending accelerated and 
inflation continued to decelerate with an October 
reading of 3.2%.5, 6 Nevertheless, as the Fed had made 
it clear that its mission is to “restore price stability,” 
this would likely mean that rates will stay high for 
some period longer.7 Markets began to come to grips 
with this economic reality, as evidenced by elevated 
yields.8 Equity market participants turned pessimistic 
during 3Q23, as the S&P 500 finished in the red, down 

3.8%, the Dow lost 2.7%, and the tech-heavy Nasdaq 
finished down 4.3%.9 Notably, the indices are up YTD, 
with the S&P 500 in the grey 18.6%, the Dow gaining 
6.8%, and the Nasdaq up 36.5%.10

Since the close of the third quarter, there has been 
a slight reversal in sentiment. October saw a peak 
in treasury yields as the 10-year broke 5% for the 
first time since 2007.11 Following the Fed’s meeting 
on November 1st, in which they decided to keep 
the federal funds target rate steady at 5.25%-5.50%, 
treasury yields continually decreased.12, 13 As of this 
writing, the 10-year yield currently sits at 4.3%.14 
Yields continue to drop following a better than 
expected CPI report for October.15 Additionally, 
equity markets seem to have reversed course and  
are catching a second wind.16

 Year-to-Date Performance (2023)17

Dec-22 Jan-23 Feb-23 Mar-23 Apr-23 May-23 Jun-23 Jul-23 Aug-23 Sep-23 Oct-23 Nov-23

DJIA: +6.8%

S&P 500: +18.6%

Nasdaq: +36.5%
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Global M&A continued to decline in 3Q23 on a year-over-
year basis, as the number of transactions decreased to 
8,775, compared to 10,612 in 2Q23.18 Total deal value 
fell from $582.1 billion in 2Q23 to $498.6 billion in 3Q23, 
down 14% quarter-over-quarter, and down almost 12% 
from $565.5 billion in 3Q22. Increased cost of debt, 
coupled with greater risk aversion, likely influenced 
reduced M&A activity. Furthermore, a perceived gap in 
valuation multiples seems to have played a role in lower 
transaction volumes.19 

Looking ahead, we believe that M&A activity will 
remain softer over the next two or three quarters, 
with potential for an upswing in 2H24. Rates  
are expected to ease by 100 basis points by 

December 2024, per the CME FedWatch Tool, which 
measures implied rate expectations by the debt 
markets, with the key caveat being underlying 
economic conditions. 

While the U.S. economy has been resilient, there is 
an ongoing debate in the financial community about 
the prospects of a soft landing. Should the economy 
experience a sharper slow-down than expected, it 
is possible that rates could decline even more, but 
consumer and business confidence would likely 
deteriorate, putting further downward pressure on 
M&A. Suffice it to say that underlying uncertainty 
in the economy will hamper growth investments, 
including inorganic opportunities.

FTI Consulting, Inc. 3 



Activists gained 95 board seats at U.S. companies in 1H23, below their median gain of 132 board seats in the first half of 
each year from 2017 through 2022.20, 21 This is somewhat surprising, given that stock market weakness in 2022 provided 
activists with more targets and the introduction of the UPC improved activists’ chances of seizing board seats.

Board Seats Gained in First Half of the Year22, 23

by 100 basis points by December 2024, per the CME FedWatch Tool that measures implied rate 
expectations by the debt markets, with the key caveat being underlying economic conditions.  

While the U.S. economy has been resilient, there is an ongoing debate in the financial 
community about the prospects of a soft landing. Should the economy experience a sharper 
slow down than expected, it is possible that rates could decline even more, but consumer and 
business confidence would likely deteriorate, putting further downward pressure on M&A. 
Suffice it to say that the underlying uncertainty in the economy will hamper growth 
investments, including inorganic opportunities.  

Activism: xxxx 

Broadly speaking, shareholder activism was at or below levels of previous years during 
the 2023 proxy season. Activists gained 95 board seats at U.S. companies in 1H23, below their 
median gain of 132 board seats in the first half of each year from 2017 through 2022, which is 
somewhat surprising to us, given that stock market weakness in 2022 provided activists with 
more targets and the introduction of UPC enhancing activists’ chances of seizing board seats. 

 

Board Seats Gained in First Half of the Year12, 13 

 
 

 Aside from the more prominent activism industry metrics, some interesting downtrend 
movement appeared in sector data as well:  

 
• 3Q23 experienced notable decreases in activity among sectors that were popular 

targets in the first half of the year and in 3Q22, such as Industrials, Healthcare & Life 
Sciences and Retail & Consumer Products; this trend has continued so far in 4Q23.  

 
12 “Shareholder Activism in H1 2020,” Insightia, (July 2020), 
https://docs.insightia.com/issues/2021_10_22_ActivistInsight_H12020Stats.pdf  
13 “Shareholder Activism in H1 2023,” Diligent, (July 2023), 
https://docs.insightia.com/issues/2023_07_19_InsightiaDiligent_H12023Activism.pdf  
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Aside from more prominent activism industry metrics, some interesting downward movement appeared in sector 
data as well: 

 — 3Q23 experienced notable decreases in activity among sectors that were popular targets in the first half of the 
year and in 3Q22, such as Industrials, Healthcare & Life Sciences and Retail & Consumer Products. This trend has 
continued so far in 4Q23. 

 — Activists targeting Industrials and Retail & Consumer Products sectors focused their efforts on large-cap 
companies in 1H23, launching 13 and 11 large-cap campaigns in each sector, respectively.

 — Of the three sectors, Retail & Consumer Products is the only sector to witness an activist campaign against a 
large-cap company in the back half of the year.

Activism: A Mixed Bag of Results
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Activist Targets by Sector – Year-to-Date Through 3Q2324

• Activists targeting Industrials and Retail & Consumer Products sectors focused their 
efforts on large-cap companies in 1H23, launching 13 and 11 large-cap campaigns in 
each sector, respectively. 

• Of the three sectors, Retail & Consumer Products is the only sector to witness an activist 
campaign against a large-cap company in the back half of the year. 

 

Activist Targets by Sector – Year-to-Date Through 3Q2314  

 

 
 

 In 2023, activists have been consistently and increasingly involved in the Technology, 
Media & Telecommunications (“TMT”) and Financial Institutions sectors. TMT experienced a 
quiet first half of 2023 relative to the same period last year, although still busy relative to other 
sectors and second only to Financial Institutions. TMT has gained steam in the back half of the 
year as campaign totals jumped 120% in 3Q23 relative to the same period last year, while 11 
campaigns have already been initiated through November 19th. Many of these campaigns have 
seen activists push for a sale of the target, such as Donerail Group with Stratasys, Legion 
Partners with OneSpan, Stonehouse Capital with D-BOX Technologies and Chain of Lakes 
Investment Fund with PCTEL. Chain of Lakes succeeded, as PCTEL recently inked a deal with 
Amphenol, but it will be interesting to monitor how the other campaigns fare considering the 
tepid state of M&A markets that shows few signs of near-term improvement.  

Turning to the Financial Institutions sector, the fallout from the regional banking crisis 
earlier this year has provided opportunities, or strengthened negotiating positions, in existing 
investments for activists. The sector was targeted nine times in 3Q23, and 16 campaigns have 

 
14 Market data provided by Diligent as of November 19, 2023.  
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In 2023, activists have been focused on the Technology, 
Media & Telecommunications (“TMT”) and Financial 
Institutions sectors. TMT experienced a quiet first half 
of 2023 relative to the same period last year, although 
still busy relative to other sectors and second only to 
Financial Institutions. TMT has gained steam in the back 
half of the year as campaign totals jumped 120% in 
3Q23 year-over-year, while 11 campaigns have already 
been initiated through November 19. Many of these 
campaigns have seen activists push for a sale of the 
target, such as Donerail Group with Stratasys, Legion 
Partners with OneSpan, Stonehouse Capital with D-BOX 
Technologies and Chain of Lakes Investment Fund with 
PCTEL. Chain of Lakes succeeded, as PCTEL recently 
inked a deal with Amphenol, but it will be interesting to 
monitor how the other campaigns fare considering the 
tepid state of M&A markets that shows few signs of  
near-term improvement.

Turning to the Financial Institutions sector, the 
fallout from the regional banking crisis earlier this 
year has provided opportunities, or strengthened 
negotiating positions, in existing investments for 
activists. The sector was targeted nine times in 3Q23, 
and 16 campaigns have been launched so far in 
4Q23, building upon the 53 campaigns in 1H23. The 
rapid rise in the federal funds rate exposed weakness 
at many regional banks and shined a spotlight on 
the sector, enabling activists to more easily identify 
targets. One such example was the campaign involving 

Republic First Bancorp, resulting in the appointment 
of Philip Norcross as chairman and the appointment  
of Gregory Braca and two new independent directors, 
in exchange for a $35 million capital infusion.  
Republic First has struggled since early 2022 and 
continued to struggle in the wake of this year’s crisis, 
ultimately cutting jobs and exiting its mortgage 
origination business. These circumstances, paired with 
the firm’s weak balance sheet, opened the door to the 
activists it had been fending off for over a year and a 
half. Other institutions, such as AmeriServ Financial 
and Carver Bancorp, continue to face activist pressure.

Taking a high-level view of the industry, an interesting 
reversal on a multi-year trend has emerged in 2H23, 
as some activists have shifted their focus to small-, 
micro- and nano-cap companies more robustly than 
they have in years past. The typical trend is a shift from 
large-cap campaigns to smaller-cap in the back half of 
the year as proxy season ends. This year, the trend has 
been amplified, as smaller-cap campaigns comprised 
a larger percentage of total campaigns in 3Q23 and 
early 4Q23 relative to years past. For context, smaller-
cap campaigns as a percentage of total campaigns in 
the second half of the year declined from 2019 to 2022, 
but the downtrend has dramatically reversed in 2023. 
The percentage of smaller-cap campaigns jumped to 
83% in 3Q23 (2019-2022 Q3 average of 68%) and is 
currently at 65% for 4Q23 (2019-2022 Q4 average  
of 57%).
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Activist Targets by Market Cap – Percentage of Total Campaigns25

 
Note: 4Q23 data as of November 19, 2023 

 
Interestingly, the data also suggests that activists are finding more success by targeting 

smaller-cap firms relative to mid- and large-cap firms this year, particularly in 1H23. The results 
are somewhat cloudy for the back half of the year as many campaigns are ongoing. However, in 
the first half of the year, 81% of large-cap campaigns resulted in the failure of the activist’s 
objectives. This trend reversal and increasing success in the smaller-cap space could be a result 
of many different factors such as the activists’ ability to buy a larger stake in a smaller company, 
the costs associated with a lengthy proxy contest for issuers, perceptions of a near-term 
recession for both sides, and others. But could it be that a large portion of the shift is a result of 
UPC? The new rules certainly seem more burdensome for smaller companies as it becomes 
more costly to defend each and every incumbent director up for election. Perhaps it is not 
surprising that we are seeing activists win more often in this segment of the market than in the 
large-cap segment, where companies have much more capital to fend off any advances.  

One hypothesis for the shift toward smaller-cap targets is that higher interest rates 
inhibit the ability of smaller funds to use leverage while executing a campaign. As a result, the 
ability of such funds to build meaningful positions in larger companies is limited unless they are 
willing to take on a much higher level of risk. With rates as high as they are, one advantage of 
larger activist funds is their ability to hold an equity stake for a longer period of time despite 
market volatility.16 Smaller funds may find it difficult to hold a leveraged position in a large 

 
16 Michael Ulmer et al, “Shareholder activism and engagement,” Financier Worldwide, (Sept. 2023), 
https://www.financierworldwide.com/roundtable-shareholder-activism-and-engagement-sep23  
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Interestingly, the data also suggests that activists 
are finding more success by targeting smaller-
cap firms relative to mid- and large-cap firms 
this year, particularly in 1H23. The results are 
somewhat cloudy for the back half of the year as 
many campaigns are ongoing. However, in the 
first half of the year, 81% of large-cap campaigns 
resulted in the failure of the activist’s objectives. 
This trend reversal and increasing success in 
the smaller-cap space could be a result of many 
different factors, including the ability of activists to 
buy a larger stake in a smaller company, the costs 
associated with a lengthy proxy contest for issuers, 
perceptions of a near-term recession for both sides. 
But could it be that a large portion of the shift is 
a result of the UPC? The new rules certainly seem 
more burdensome for smaller companies as it 
becomes more costly to defend each and every 
incumbent director up for election. Perhaps it is 
not surprising that we are seeing activists win more 
often in this segment of the market than in the 
large-cap segment, where companies have much 
more capital to fend off any advances. 

One hypothesis for the shift toward smaller-cap targets 
is that higher interest rates inhibit the ability of smaller 
funds to use leverage while executing a campaign. As 
a result, the ability of such funds to build meaningful 
positions in larger companies is limited unless they are 
willing to take on a much higher level of risk. With rates 
as high as they are, one advantage of larger activist 
funds is their ability to hold an equity stake for a longer 
period of time, despite market volatility.26 Smaller funds 
may find it difficult to hold a leveraged position in a 
large company experiencing a downturn. Therefore, 
investments in smaller firms are more attractive because 
an influential stake is attainable with less capital. 
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A notable third quarter trend that exemplifies the 
advantage of larger funds are the double-dippers. 
Large activist funds, instead of cutting losses on 
underperforming investments and finding new 
opportunities to allocate capital, double down and 
renew their previous campaigns. For example: 

 — Starboard Value nominated four directors at 
LivePerson, a conversational artificial intelligence 
company, in February 2022, resulting in a 
settlement for one board seat in July 2022.27 Then, 
in May 2023, Starboard nominated three directors 
at LivePerson with the goal of replacing the 
majority of the company’s incumbent directors.28, 29

 — Legion Partners reached a settlement with OneSpan 
in May 2021, gaining two board seats.30 At the end of 
May 2021, when the pair first reached a settlement, 
the stock was just above $26.00 per share.31 
Fast-forward about two years to August 2023,  
Legion Partners launched a new campaign calling 
for the company to implement a plan to boost 
profits and shareholder returns or pursue a sale. 

 — In January 2023, Nelson Peltz, CEO of Trian 
Fund Management, initiated a proxy fight to 
place himself onto the Board of the Walt Disney 
Company, citing the declining share price 
and what he viewed as misaligned executive 
compensation.32 A month later, Peltz ended his 
campaign on CNBC no less, in response to a plan 
unveiled by Disney to reorganize the Board and 
implement a $5.5 billion cost-cutting plan.33 By 
early October, after Disney shares dropped nearly 
30% from February highs, Peltz announced a fresh 
campaign for board seats. Over the same time 
period, Trian built its stake from 6.4 million shares 
to approximately 32.9 million shares, valued 
recently at $3.01 billion.34, 35, 36
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Screener Results and Relevant Campaigns 
Rank Change in 

Rank QoQ FTI Consulting Industry FTI Consulting Sector 3Q23 
Vulnerability Score

2Q23 
Vulnerability Score

1 ▲ 1 Biotechnology Healthcare & Life Sciences 61.7 59.7

2 ▲ 3 Aviation & Airlines Industrials 61.1 57.0

3 ▼ 2 Utilities Energy, Power & Products 59.6 61.2

4 ▲ 2 Media & Publishing TMT 57.6 56.2

5 ▼ 2 Telecommunications TMT 56.9 59.1

6 ▼ 2 Pharmaceuticals Healthcare & Life Sciences 56.7 57.6

7 ▲ 1 Healthcare Services Healthcare & Life Sciences 56.4 54.5

8 ▲ 2 Life Sciences Healthcare & Life Sciences 55.5 53.8
9 ▼ 2 Real Estate Real Estate 54.8 55.9

10 ▲ 6 Consumer Durables Retail & Consumer Products 53.5 52.3

11 ▲ 6 Chemicals Agriculture 53.3 51.6

12 ▲ 9 Automotive Industrials 53.2 50.2

13 ▼ 4 Agriculture & Chemical Products Agriculture 53.1 54.0

14 ▼ 1 Business Services Services 52.9 53.4

15 ▲ 7 Restaurants Hospitality, Gaming & Leisure 52.5 49.0

16 ▼ 5 REITs Real Estate 52.5 53.7

17 ▼ 3 Consumer Non-Durables Retail & Consumer Products 52.4 53.0

18 ▼ 3 Technology-Software TMT 52.0 52.6

19 ▲12 Financial Conglomerates Financial Institutions 51.9 45.7

20 ▼ 8 Hospitality & Gaming Hospitality, Gaming & Leisure 51.8 53.6

21 ▲ 2 Consumer Finance Financial Institutions 50.6 48.4

22 ▼ 2 Savings Banks Financial Institutions 50.3 50.6

23 ▼ 5 Professional Services Services 49.7 51.3

24 ▲ 1 Mining Industrials 48.7 48.0

25 ▼ 6 Insurance Financial Institutions 48.4 50.9

26 ▲ 2 Technology-Hardware TMT 48.4 46.6

27 - Industrial Distributors Industrials 48.1 46.8
28 ▼ 2 Industrial Equipment Industrials 47.7 47.0

29 ▼ 5 Aerospace and Defense Industrials 46.9 48.3

30 ▲ 3 Transportation Industrials 46.7 43.5

31 ▲ 1 Construction Industrials 45.4 44.6

32 ▲ 2 Power Energy, Power & Products 44.8 43.1

33 ▼ 3 Banks Financial Institutions 44.8 45.9

34 ▼ 5 Regional Banks Financial Institutions 43.6 46.3

35 - Investment Managers Financial Institutions 41.3 42.1

36 - Energy Energy, Power & Products 39.0 37.5
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The third quarter results of our Activism Vulnerability 
Screener returned to the historical trend of relative 
stability following the exceptionally volatile rankings 
of the second quarter of this year. In 3Q23, only 
one industry moved more than 10 spots within 
the rankings (Financial Conglomerates jumped 12 
spots), while in 2Q23 six different industries shifted 
10 or more places in rank. The top 10 industries 
most vulnerable to activism also remained relatively 
stable with just one industry exiting and one entering 
– Agriculture & Chemical Products and Consumer 
Durables, respectively. This suggests that these select 
industries are continuing to struggle on multiple 
fronts and have experienced minimal improvements 
in the areas scored from our screener. Continued 
weak balance sheets, little-to-no change in investor 
sentiment and a trend of poor operational results has 
perpetuated “more of the same” for these industries.

Within the top 10, Biotech has claimed the most 
vulnerable position this quarter after seeing increases 
in Operating Performance and Total Shareholder 
Returns (“TSR”) scores. Notably, the Biotech industry 
is no stranger to the top three positions, occupying 
one of these spots every quarter since 4Q22. Poor TSR 
and lackluster operating results amongst constituents 
have caused the industry to remain perpetually 
vulnerable. For context, the S&P Biotech XBI Index 
has fallen 13.0% year to date while the S&P 500 is up 
18.6%, representing a 31.6% delta.37 Post-pandemic 
cash flow normalization, higher rates leading to more 
expensive financing and increased regulatory pressure 
have taken a toll on the industry.38 Notably, even 
one of the industry’s largest constituents, Moderna 
has faced a tough 2023, with decreasing revenue 
and margin compression resulting in the last twelve 
months (“LTM”) loss per share of $9.34, a far cry from 
its September 2022 LTM earnings per share of $27.65.39

The Automotive industry rose nine spots  
to 12th in the vulnerability rankings for 3Q23. In 
the Automotive industry, the United Automobiles 
Workers Union went on a six-week strike from  
mid-September to the end of October to renegotiate 
employee contracts, causing production  

disruption at Ford, General Motors and Stellantis. On 
November 16, 2023, the union approved a four-and-
a-half-year contract with the three manufacturers, 
providing much-needed relief for the industry’s major 
players.40 Looking at a broader trend, electric vehicle 
inventory is piling up. Ford, General Motors and 
Volkswagen delayed investments in electric vehicles 
as Americans’ enthusiasm cools due to a combination 
of interest rates, high prices and a lack of vehicle 
charging infrastructure.41

Other industries tailored to consumer needs 
also increased in vulnerability as Restaurants 
and Consumer Durables moved up seven and six 
spots, respectively, in the vulnerability rankings. 
Highlighting one activist campaign in 3Q23, Starboard 
Value built a 9.6% stake in Bloomin’ Brands, best 
known for operating Outback Steakhouse. The 
activist, with prior successful experience at multiple 
restaurant groups, including Papa Johns and Darden 
Restaurants, plans to create value by facilitating 
operational execution.42, 43

At the other end of the rankings, the Energy industry 
has once again remained the least vulnerable. Stellar 
TSR and favorable Operating Performance scores 
have been the main drivers for the industry’s low 
vulnerability ranking. A bit further up the list but still in 
the back half, Financial Conglomerates climbed up 12 
positions to become the 19th-most vulnerable industry. 
The move was the largest jump of any industry this 
quarter and the result of an increase in three of 
the four score categories, with the major changes 
stemming from Balance Sheet and TSR 
score increases.
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Regulatory Changes
On October 10, 2023, the SEC adopted regulatory 
changes regarding beneficial ownership 
reporting in Form 13D and Form 13G filings. 
Starting on February 5, 2024, investors must 
disclose a 5% stake in a company within five 
business days, a reduction from the 10-day 
period.44 SEC Chairman Gary Gensler rationalized 
this change based on a view of the accelerated 
pace of today’s financial markets, which warrants 
truncating the ten-day period. The ten-day 
reporting period was last amended in 1977.45 
Among the amendment guidelines, the SEC 
clarified disclosure requirements of interests in 
all derivative securities, including cash-settled 
derivative securities, that use a covered class as  
a reference security.46

On October 4, 2023, the U.S. Department of Justice 
(“DOJ”) announced a Mergers & Acquisitions Safe Harbor 
Policy that encourages effective compliance programs 
and voluntary self-disclosure.47 The DOJ’s policy allows 
an acquiring company six months on either side of a 
deal’s closing date to disclose criminal conduct at the 
target. If the acquiror cooperates with the DOJ and 
corrects the underlying issues within a year of closing, 
it can presume that it will not be prosecuted.48 This 
policy allows more ability for acquirors to address 
issues discovered during an M&A deal. The timeframe 
allowed by the DOJ intentionally pressures the acquiror 
to practice thorough due diligence on an expedited 
timeline.49 Deputy Attorney General Monaco emphasized 
the importance of compliance in M&A when considering 
national security concerns.50 
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Shareholders Looking to Unlock  
Value in Japan
FTI Consulting’s September 2023 Activism Vulnerability 
Report noted an increase in shareholder activism in Japan. 
In November, Institutional Shareholder Services (“ISS”) 
disclosed that it would reinstate its return on equity (“ROE”) 
policy for Japanese companies, which was suspended in 
2020 due to COVID.51 Under this policy, ISS will recommend 
withholding votes on directors if the company has posted 
an average ROE of less than 5% over the last five fiscal 
years and had an ROE less than 5% in the most recent fiscal 
year. In a recent survey, 77% of investors who responded 
were in favor of reinstating this policy.

This means that:

 — ISS clients who own shares in Japan apparently believe 
that Japanese companies have value to unlock and have 
asked ISS to add this point back to their rating system. 
This seems to reflect the broader market sentiment that 
Japanese companies can, and should, perform better.

 — Reinstating this policy makes the opportunity for 
activists seeking a foothold in Japanese companies 
more attractive, since shareholders are clearly indicating 
they want to see improved capital allocation. This puts 
directors under increased pressure to deliver those results 
to shareholders or risk their seat on the board. 

Activists should be able to use this policy change to 
their advantage. Many institutional investors defer to 
ISS recommendations or use its analysis as a starting 
point for their own voting considerations. This change 
in policy coincides with an uptick in foreign investment 
interest in Japan; international investors may have 
different governance and performance expectations and 
communicate those expectations to management and 
directors. Boards in Japan should take note of this policy 
change and actively prepare for increased international 
investor engagement, especially as activism continues to 
become more mainstream in Japan.

Val Mack, Senior Director,  
M&A and Activism, FTI Strategic Communications 
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The Hidden Effects of the UPC
The introduction of the UPC for U.S. companies in September 2022 led some advisors and experts to predict an 
increase in activist investor campaigns, as well as a higher likelihood that activists would win contests and gain 
more board seats.52, 53, 54 Data for the 2023 proxy season in the U.S. indicate that neither of those occurred – at least 
yet. Looking at the top-line numbers, this year’s proxy season initially appears similar to the last few seasons. For 
instance, 403 U.S.-based companies were publicly subjected to activist demands in the first half of 2023, according 
to Insightia.55 That is similar to the number of U.S. companies targeted during the first half of any year between 
2017 and 2022, which ranged from 362 to 448.56

U.S. Companies Publicly Subjected to Activist Demands – First Half of the Year57

 
However, a deeper look reveals several notable differences. In the past, activists 

winning board seats without support from both major proxy advisors, Institutional Shareholder 
Services (“ISS”) and Glass Lewis, was extremely rare. This year was a different story. 

Another change was a bit counterintuitive. UPC lists all director candidates on both 
proxy cards, making it easier to compare activist and company board nominees head-to-head. 
As a result, it seems more likely than in the past that an activist could nominate someone 
perceived as a far better candidate than an incumbent director, and then persuade 
shareholders to elect its nominee on that basis alone, without making the strong case for 
change at the company which is typically required to win a contest. That could lead just one 
vulnerable director on a company’s board incentivizing an activist to run a campaign. One might 
have expected that this change would lead companies to be more proactive in refreshing their 
boards. However, the opposite has occurred in 2023, with fewer Russell 3000 companies 
adding fewer directors than in prior years.58 

FTI Consulting Managing Director Kurt Moeller recently examined these trends in more 
detail in his article, “The Hidden Effects of Universal Proxy Cards.”59 

Crafting the Playbook for the 2024 Proxy Season – Christopher Drewry, Latham & Watkins   

2023 may be winding down to a close, but stockholder activists are winding up for a 
new proxy season – building stakes and reaching out to companies now in anticipation of 
advance notice windows opening in January for most calendar fiscal year companies. Beginning 
in early 2024, the SEC’s revised, shortened deadlines for Schedule 13D and 13G beneficial 

 
58 Insightia database of Russell 3000 director appointments and exits. 
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However, a deeper look reveals several notable 
differences. In the past, activists winning board seats 
without support from both major proxy advisors, ISS 
and Glass Lewis, was extremely rare. This year was a 
different story.

Another change was a bit counterintuitive. The UPC 
lists all director candidates on both proxy cards, 
making it easier to compare activist and company 
board nominees head-to-head. As a result, it seems 
more likely than in the past that an activist could 
nominate someone perceived as a far better candidate 
than an incumbent director, and then persuade 
shareholders to elect its nominee on that basis 

alone, without making the strong case for change 
at the company which is typically required to win a 
contest. That could lead just one vulnerable director 
on a company’s board to incentivize an activist to 
run a campaign. One might have expected that this 
change would lead companies to be more proactive 
in refreshing their boards. However, the opposite has 
occurred in 2023, with fewer Russell 3000 companies 
adding fewer directors than in prior years.58

FTI Consulting Managing Director Kurt Moeller recently 
examined these trends in more detail in his article, 
“The Hidden Effects of Universal Proxy Cards.”59
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Crafting the Playbook for the 2024 
Proxy Season 
The year may be winding down to a close, but 
stockholder activists are winding up for a new 
proxy season—building stakes and reaching out to 
companies now in anticipation of advance notice 
windows opening in January for most calendar fiscal 
year companies. Beginning in early 2024, the SEC’s 
revised, shortened deadlines for Schedule 13D and 
13G beneficial ownership filings take effect (e.g., 
reporting must take place within five business days, 
instead of ten calendar days). As a result, activists 
must be even quicker off the mark. Prepared 
companies are staying informed about changes in 
their stockholder bases, identifying their activism 
defense teams and updating their “break glass” 
memos, so they are ready to respond at the first 
indication of activist activity.

While this may be the second proxy season with 
UPCs, we cannot assume that the first season 
provides a roadmap for the months to come.  
The 2023 proxy season did not see a tsunami of 
single-issue activists as some feared. However, it 
did bring earlier and more frequent settlements, 
as both shareholder activists and targeted issuers 

navigated the risks, tactics and logistics of a proxy 
fight with a universal card. Each fight brought 
new procedural issues to light, the result of which 
could be outcome determinative. For example, in a 
departure from practice in earlier UPC contests, we 
advocated for our client MindMed to retain broker 
discretionary authority for the routine auditor 
proposal for shareholders who did not receive 
proxy materials from the contesting shareholder. 
This permitted MindMed to establish quorum for its 
meeting and elect all six of its director nominees.

The SEC recently weighed in on the evolving 
landscape, issuing three new Compliance and 
Disclosure Interpretations in November addressing 
the treatment of overvoted, undervoted and 
unmarked but signed ballots, an issue which was 
the focus of Trian’s ultimately settled campaign 
at The Walt Disney Company in early 2023. We 
anticipate UPC logistics continuing to develop 
this season as procedures are further refined, 
emphasizing the importance of engaging seasoned 
advocates deeply familiar with the new UPC rules 
and associated technicalities.

Christopher Drewry,  
Global Co-Chair, Shareholder Activism 

& Takeover Defense Practice, Latham & Watkins

What This Means
Activist activity in 3Q23 and early 4Q23 was a bit of a mixed bag depending on which metrics and trends one follows. 
With regard to metrics, total campaigns are on track to set the post-pandemic record this year, but activist success 
as measured by board seats gained has been lackluster, despite the suspected advantage of the UPC. With regard to 
trends, some activists are shifting aggressively to a smaller-cap focus in the back half of the year, but large activist 
funds have held fast and even double-dipped in certain campaigns against large corporations. These interesting and 
seemingly contradictory results within the activism arena have produced a relatively mundane start to the second half 
of the year in terms of campaign outcomes and overall change produced by activists, which aligns with the stability 
of our Activism Vulnerability Screener results. However, as those results suggest, there are opportunities for activists 
that are willing and able to brave the shaky markets and economic uncertainty facing all investors at this time. We are 
excited to witness what the remainder of the year has in store, as well as how the industry continues to adapt to new 
and proposed regulatory changes through 2024.
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FTI Consulting’s Activism Vulnerability 
Screener Methodology
The Activism Vulnerability Screener is a proprietary model that measures the vulnerability of public companies 
in the United States and Canada to shareholder activism by collecting criteria relevant to activist investors and 
benchmarking to sector peers.

The criteria are sorted into four categories, scored on a scale of 0-25, (1) Governance, (2) Total Shareholder Return, 
(3) Balance Sheet and (4) Operating Performance, which are aggregated to a final Composite Vulnerability Score, 
scored on a scale of 0-100.

 — By classifying the relevant attributes and performance metrics into broader categories, experts at FTI Consulting 
can quickly uncover where vulnerabilities are found, allowing for a more targeted response. FTI Consulting’s 
Activism and M&A Solutions team determined these criteria through research of historical activist campaigns in 
order to locate themes and characteristics frequently targeted by activist investors.

The following is a selection of themes that are included for each category:

Governance Total Shareholder 
Return

Balance Sheet Operating  
Performance

 — Proxy voting standard

 — Board composition

 — Proxy access

 — Capital gains

 — Dividend and share 
repurchase policy

 — Relative valuation

 — Capital allocation

 — Leverage ratios

 — Liquidity

 — Revenue and  
earnings growth

 — Profitability margins

 — Merger integration

The Activism and M&A Solutions team closely follows the latest trends and developments in the world of 
shareholder activism. Due to the constantly evolving activism landscape, the practice consistently reviews the 
criteria and their respective weightings to ensure the utmost accuracy and efficacy of the Activism Screener.
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